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the paramount nature of the national the national courts upon these subjects, 

authority. And some of the southern But that is all now laid aside, for ever we 

state courts had the sagacity to perceive trust, ana tne danger will now be, that 

that this power in the national courts, the national courts, by favoring Acts of 

to measure the extent of the national Congress, by little and little, will finally 

functions, and to define the mode of their reduce the jurisdiction of the state 

operation, as well as to limit and restrain courts to very inferior and insignificant 

those of the states upon subjects com- proportions. It is matter of satisfaction 

mitted to the national authority, were that hitherto there has been no general 

entirely subversive of their ideas of state cause of complaint on this head, what- 

sovereignty, and accordingly claimed for ever may be thought of some exceptional 

their courts paramount authority with cases. I. F. R. 



Court of Appeals of Kentucky. 

LOUISVILLE, CINCINNATI AND LEXINGTON RAILROAD CO., 
Appellant, v. JOHN HEDGER, Appellee. 

Carriers of live-stock are not insurers. For accidents necessarily incident to the 
live-stock in transportation, they are not liable. 

They are bound nevertheless to extraordinary diligence, such as a prudent and 
careful man would exercise in the business of stock transportation. 

They cannot discharge themselves from this liability by any contract with the 
owner of the live-stock. 

Common carriers may limit their liability as insurers by special agreement ; but 
such agreement cannot be implied from the publication of notices by the carrier, 
unless the owner knows of such notices, and expressly assents to the limitation of 
liability therein contained. (Per Petor, J.) 

The loss or injury of live-stock in the custody or care of the carrier, is prima 
facie evidence of negligence. 

But when the owner takes charge of his stock during transportation, negligence 
must be shown to render the carrier liable. 

Appeal from the Kenton Circuit Court. 

The appellee, John Hedger, on February 8th 1872, delivered 
a number of horses to the agent of the Louisville, Cincinnati and 
Lexington Railroad Co., at its station known as Elliston's, on what 
is called the Short Line Road, to be shipped to the city of Louis- 
ville. After the company had taken possession of the stock, in the 
attempt to drive them from the pens through a lane or chute into 
the cars, one of the horses had its leg broken, causing its death. 
The present action was instituted against the company for 
damages, in which it is alleged that the loss sustained by the 
appellee by reason of the injury to his horse was the result of the 
Vol. XXII.— 10 
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carelessness and negligence of the company, or its employees, and 
in an amended petition it is alleged, " that, by reason of the care- 
less, negligent and unskilful manner in which the chute leading 
from the defendant's stock-pens into its cars was constructed and 
kept by the defendant and its agents, the loss was sustained." 

The appellant, for answer, denied all negligence, and insisted, 
1st. That the common-law liability of common carriers does not 
apply to the company in its undertaking to carry live-stock. 2d. 
That by a special contract made with the appellee the defendant 
was not liable except for criminal neglect. 3d. That the loss of 
the horse was caused by the reckless acts of the appellee and his 
agents. The law and facts were submitted to the court, and a 
judgment rendered against the appellant for one hundred and 
thirty dollars, the value of the horse, from which this appeal was 
prosecuted. 

The opinion of the court was delivered by 

Prtor, J. — By the doctrine of the common law, common 
carriers are made liable for all damages to and loss of goods dur- 
ing transportation, unless, as said by Redfield, " the loss results 
from the act of God, which is limited to inevitable accident, or 
from the public enemy — inevitable accidents are restricted to such 
as come from a force superior to all human agency either in their 
production or resistance : " Redfield on Railways, 2d vol. chap. 
26, p. 4. A common carrier is in effect an insurer of the goods 
placed under his charge, and his responsibility begins with their 
reception, and continues until they reach their place of destination, 
or where he undertakes to deliver them. This wise and salutary 
rule of liability had its origin at a time when the demands of car- 
rying freight were not very frequent, and when no such modes or 
facilities for conveyance existed as railroads, steamboats, turn- 
pikes, &c. ; and in the investigation of this case, no precedent has 
been found, in any of the earlier elementary books, where the 
responsibility of a common carrier is fixed, or even discussed, upon 
his undertaking to carry live-stock. The reason doubtless is that 
this character of freight did not then enter into, or form a part of 
the business of a common carrier, or, in other words, the trans- 
portation of live-stock by such modes was unknown to the common 
law. It would certainly be unreasonable to hold carriers liable for 
the injuries that cattle, hogs and other live animals might inflict 
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on each other when confined in one car, as is the usual mode of 
carrying them. A railroad company does not undertake, unless 
by special agreement, when live-stock is placed upon its cars, to 
become liable in the event the stock should injure each other by 
kicking, hooking or such other accidents, as no one could, even by 
the exercise of the greatest diligence, prevent. In making the 
carrier responsible for all such injuries to this character of freight 
whilst in his charge would be imposing a degree of care and dili- 
gence that no one would undertake to exercise, and place such a 
restriction upon trade with reference to the transportation of such 
property as would result in the abandonment of any such employ- 
ment. The common-law liability of a common carrier does not 
apply to a case like this, and for such accidents as are necessarily 
incident to live animals in their transportation upon our railroads 
the carrier cannot be held responsible : Clark v. Syracuse £ Hock- 
ester Railroad, 4 Kernan 570 ; Michigan Southern $• Northern 
Indiana Railroad v. McDonagh, 21 Mich. 165. 

It becomes necessary, however, in this case to determine the 
liability of the company, and the degree of care and diligence 
required in the carrying of live freight. In our opinion the com- 
pany, when it undertakes the exercise of this public employment, 
should be held to a greater degree of diligence than that required 
of a mere bailee. The liability of the carrier, it is true, is greatly 
lessened by relaxing the rule applicable to carrying ordinary goods 
and wares, still this modification of the principle does not relieve 
him from that high degree of diligence that the nature of the em- 
ployment requires. In the construction of stock-pens, chutes, and 
in affording the means of transportation, the company should be 
held to that degree of care and diligence that a prudent and care- 
ful man would exercise in such matters. Although the stringency 
of the common-law rule does not apply in a case like this, still the 
character of the employment is not changed, and if live-stock 
should be lost or injured whilst in the custody and care of the 
company or its agents for transportation, this should be primd facie 
evidence of negligence, and the burden of proof is on the carrier 
to rebut this presumption. Greenleaf on Evidence, 2d vol. sec. 
19, says : — " That in all cases of loss by a common carrier the bur- 
den of proof is on him to show that the loss was occasioned by 
the act of God, or the public enemies." The fact that the liability 
is lessened in cases like this does not change this rule. 
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It is maintained by the company that although it may have been 
guilty of ordinary negligence in not providing a sufficient chute, 
on account of which the horse was injured, yet it is not liable for 
the reason that an express contract was made by the company 
through its agent with plaintiff's agent (the plaintiff consenting 
thereto), by which the latter agreed to take charge of the stock dur- 
ing transportation, load and unload them with the assistance of 
the employees of the company, and " will relieve the company from 
responsibility for loss and damage to said stock, or for any injury 
to any person from any cause except the criminal negligence of 
its employees." Redfield on Railways, vol. 2, p. 80, says: — "It 
would seem to be the result of the decisions everywhere that car- 
riers may limit their common-law responsibility as insurers by 
special contract." There is no good reason why such contracts 
should not be deemed valid, and this court, in repeated decisions, 
has recognised the right of the carrier to relieve himself from the 
burden of insurer, but has never gone so far, when the question was 
directly made, as to adjudge that a common carrier could by con- 
tract release himself from liability for the loss or injury to prop- 
erty resulting from his own negligence, or that of his employees. 

In the case of the Adams Express Company v. Nock, 2 
Duvall 564, this court, in alluding to the contract affecting 
merely the liability of the carrier as insurer, said : " That 
analogy, principle and authority now preponderate decidedly in 
favor of such contracts when fairly made without duress, imposi- 
tion, &c, but no such contract will ever be implied from the mere 
publication of notice, that the carrier will exact conditions essen- 
tially variant from those prescribed by law, nor in a case of im- 
portunate necessity for immediate transportation and a refusal to 
carry without a special contract, should the exaction of such a con- 
tract be sanctioned." We think that this liability should not be 
restricted upon the implied assent of the owner of the goods to be 
presumed from the publication of notices, fixing the liability of 
the carrier, but there must be evidence of an express agreement, 
either by a special contract entered into by the parties, or by a 
knowledge of the restriction of liability contained in a public notice 
on the part of the owner and his express assent thereto, which is 
in effect a special contract : Davidson v. Graham, 2 Ohio State 
Reports 133. If the carrier can release himself by contract 
for ordinary negligence, he can also for criminal neglect, and in 
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this way assume no responsibility whatever. Such a ruling would 
dispense with everything like diligence and honesty in the dis- 
charge of these public duties, and be certainly destructive of public 
interests. No one undertaking such an employment should be 
allowed to contract so as to relieve himself against his own negli- 
gent act, and in determining the question of negligence, public 
policy requires that he should be held to extraordinary diligence. 

When the owner contracts, however, to load and unload his 
stock, and to take charge of them during their transportation, as in 
this case, and does in fact do so, the burden of proof when the 
company is charged with negligence for the loss or injury to stock 
is upon the owner, as the party who has the care of the property 
is presumed to know how the injury occurred, and must himself 
suffer the loss unless negligence is shown on the part of the carrier 
or his employees. In this case the company attempted to show 
that the appellee and his hands, by crowding the stock into the 
chute against the advice of its agent, caused the injury, whilst on 
the other hand the appellee introduced proof to show that it re- 
sulted from the defective condition of the chute. 

Upon this point there was conflicting testimony, and whilst we 
cannot concur with the court below, " that the company should be 
held liable as insurers of the property," the judgment must be 
affirmed upon the issue of fact, presented by the pleadings and 
proof. 

The Act of the Legislature approved February 8th 1870, 
authorizing the Lexington & Frankford Railroad Company, since 
consolidated with this company, to contract specially for the trans- 
portation of live-stock as the parties might agree, conferred no 
greater right in this regard than the company already had. 

The law of common carriers is re- subject of this note is the peculiar posi- 

markably free from technical difficulties, tion of carriers of live-stock ; but this 

The insurance liability attached to them, topic is so entangled with the broader 

from the earliest recorded decisions, is question, that a brief statement will be 

founded upon the broadest considera- necessary of the existing law on the 

tians of public policy ; and their right right of the common carrier to limit his 

to limit that liability by express eon- liability as an insurer, 
tract, while it can hardly be justified on By a long train of decisions, begin- 

abstract reasoning, has arisen from the ning with Southcote's Case, 4 Beports 

practical hardship of enforcing in all 84, and extending to 1830, it was held 

cases against the carrier a responsibility in England that the carrier might, by 

which neither party to the contract may special agreement or notice, excuse 

have intended to invoke. The special himself from all accidents except those 
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resulting from his own negligence. In 
1830 the Carriers Act (1 Win. 4,c. 68) 
provided that no public notice or declara- 
tion could as such in any way affect the 
carrier's liability, though special con- 
tracts could be made as at common law. 
Under this section, the courts held that 
a public notice brought home to the 
other party was a special contract ; and 
then, by a series of decisions extending 
from 1849 to 1854, that by such notice, 
or by special contract, the carrier might 
exonerate himself even from the conse- 
quences of gross negligence. These de- 
cisions led to the Railway Traffic Act 
(17 and 18 Vict. c. 31), which enacted 
in substance that no railway or canal 
company should limit its liability, un- 
less by special contract signed by the 
other party, and held reasonable by the 
court before whom the question was 
brought. Several cases have been de- 
cided under this act, which are referred 
to and commented upon in Peck v. North 
Staffordshire R. R. Co., 10 H. of L> 
Cases 473, by the decision in which 
(the Exchequer Chamber reversing the 
Queen's Bench, and the House of Lords 
the Exchequer Chamber) the construc- 
tion of the act was finally settled. 

The question obviously arises : What 
conditions will be held reasonable? 
Many cases will be. found collected in 
Browne on Carriers, pp. 171, &c. When 
there are alternative modes of carriage, 
by one of which the carriers are insurers, 
while the other, for which a lower rate 
is charged, is to be at the owner's risk, 
the company has been discharged ; 
Simons v. G. W. R. R. Co, 18 C. B. 
805 ; Robinson v. G. W. R. R. Co., 1 
H. & R. 97, L. R. I C. P. 329. See 
also McAndrew v. Electric Telegraph Co., 
17 C. B. 3, decided upon the same 
grounds. But in all cases the increased 
rate must not be exorbitant. The 
extra charge will be reasonable (1) if 
the goods or live-stock carried, be es- 
pecially valuable or especially liable to 



injury on the journey ; (2) if the ordi- 
nary rate of the road be charged for in- 
surance by the carrier, and a lower rate 
for owners who take their own risk : 
Allday v. G. W. R. R. Co., 5 B. & S. 
903. The alternative higher rate must 
in erery respect be reasonable : Lloyd v. 
W. $• L. R. R., 15 Ir. C. L. Rep 37. 
To apply the act to live-stock ; it 
seems reasonable for a carrier to limit 
his liability more strictly in one respect 
than for dead freight. The "proper 
vice" of animals conveyed in railway 
cars, their kicking, stamping, goring 
each other, or falling prostrate in the 
car in their efforts to escape, it is gene- 
rally impossible for the carrier to guard 
against, and therefore he may stipulate 
that injuries so caused, shall not be 
within his insurance. This has been re- 
peatedly decided in England since the 
Traffic Act ; see especially Blower v. 
G. W. R. R. Co., L. B. 7 C. P. 
655, decided in May 1872, and Kendal 
v. L. £• G. W. R. R. Co., in the Law 
Times for June 15th 1872. In both these 
cases the owner had signed a consign- 
ment note, releasing the company from 
liability, but the decisions turned upon 
the common-law liability, which, it was 
decided, did not apply to injuries caused 
by the proper vice of the animal. See 
also the intimation in McManus v. G. 
W. R. R. Co., 2 H. & N. 693, 4 H. & 
N. 327. What is proper vice, as dis- 
tinguished from want of care or negli- 
gence of the carrier, is well laid down by 
Willes, J., in Blower v. G. W. R. JR. 
Co. The question is often one of the 
burden of proof. The loss or injury of 
the animals in transitu is a prima fades 
of negligence; this the company may 
rebut by showing that all ordinary and 
proper precautions were taken ; the bur- 
den is then upon the owner to show 
actual neglect. Whether the carrier 
may, by offering alternative conveyance 
at a higher rate, contract against his 
own liability for negligence, is appar- 
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ently decided in the Affirmative. But 
the common law, apart from legislation 
or agreement between the parties, 
evidently lays down for ihe carrier of 
stock in England, a measure of respon- 
sibility less onerous than that of an in- 
surer, though greater than that of a 
mere bailee. 

In this country it is well settled that » 
carrier may, by special contract, protect 
himself except for loss resulting from 
his own neglect. It was indeed at one 
time held in New York that the common- 
law liability could not be relaxed : Sol- 
lister v. Newlen, 19 Wendell 235 ; Cole 
v. Goodwin, Id. 251 ; Clark v. Faxton, 
21 Wend. 153; Gould v. Bill, 2 Hill 
623. But these cases were overruled in 
Dorr v. Steam Nav. Co., 2 Sandford 136, 
and the law assimilated to that of the 
other states : see Merchants' Bank v. N. 
J. Steam Nav. Co., 6 Howard 344; 
Penna. R. R. v. Henderson, 50 Penn. St. 
315 ; Farnham v. C. fr A. R. R. Co. 55 
Penn. St. 23; Davidson v. Graham, 2 
Ohio St. 131, qualifying Jones v. Voor- 
hees, 10 Ohio 145; Graham v. Davis, 4 
Ohio St. 362 ; III. Cent. R. R. Co. v. 
Adams, 42 111. 474 ; Craig v. Childress, 
Peck 270, as representing an almost 
unanimous course of decision. 

Nor is it questionable that carriers of 
live-stock are exempted from conse- 
quences arising from the proper vice of 
the animals : see Clarke v. Rochester and 
Sgracuse R. R. Co., 14 N. Y. 570 ; Halt 
v. Renfro, 3 Metcalf (Ky). 51 ; Smith 
v. N. H. $• N. R. R. Co., 12 Allen 531. 
On the other hand, the carrier will be 
liable, if his negligence was in any way 
instrumental in bringing on the injury : 
Soger v. P. S. $■ P. fr E. R. R. Co., 31 
Maine 238 ; Welsh v. P. F. W. fr C. 
R. R. Co , 10 Ohio St. 65 ; Clarke v. 
R. $■ S. R. R. Co., supra; Am. Express 
Co. v. Sands, 55 Penn. St. 140. One 
case only has been found holding that the 
carrier of live-stock can contract against 
his own negligence : Betts v. Farmers' 



Loan 4r Trust Co., 21 Wise. 80, in which 
the ground of decision wag that stock 
transportation was a new kind of carry- 
ing, unknown to the law when the strict 
rule of liability was laid down, and was 
therefore to be regarded purely as a 
matter of contract between the parties. 
Unsupported as it is, this decision cannot 
be regarded as law. The same reasons 
which induced the courts to enforce a 
strict responsibility against carriers of 
freight, apply in full measure to stock 
transportation. Negligence can never 
be contracted against when the occu- 
pation is public, requiring a franchise 
from the legislature, and constituting a 
virtual monopoly. Railways are the 
great carriers of stock ; and the common- 
law liability must attach to this species 
of conveyance as fully as to that of 
goods or luggage. The carrier is an 
insurer against all accidents except those 
produced by the proper vice of the ani- 
mals, against which every reasonable 
precaution has been taken. If there be 
on the carrier's part any negligence 
concurrent with the proper vice of the 
animals, he will in all cases be liable : 
Smith v. N. H. i- N. R. R. Co., 12 Al- 
len 531 ; Welsh y. R. R. Co., supra. 

This is in substance the decision in the 
principal case ; and leads to the obvious 
conclusion that, as the carrier of freight 
may by agreement limit his liability for 
all losses not arising from his own neg- 
ligence, so may the stock carrier. In 
many cases, horses and oxen in transit 
are injured in accidents arising neither 
from their proper vice nor from the 
carrier's neglect. Such are collisions 
with another carrier, or with a third 
party, entirely the fault of the latter ; 
accidental fires, mistaking a light, at- 
tacks by a mob or by robbers, &c. In 
all these circumstances the special con- 
tract would probably be the determining 
element in the case. That such contracts 
should be open to the freight carrier, 
and forbidden to the carrier of live- 
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stock, whose control over his cattle is 
far less than his brother bailee's over his 
trunks and boxes, would establish an 
unjust disproportion between power and 
responsibility. The authorities are clear 
that the carrier of live-stock mar protect 
himself by arrangement with the owner, 
from all liability except for negligence. 
The question remains, what will be 
accounted negligence in the carrier of 
stock 'I This is rather a matter of com- 
mon sense than of law. Negligence is 
a relative term, and exists or does not 
exist according to the species of property 
conveyed. It is negligence to omit any 
precaution, consistent with the main 
purpose and limited powers of the car- 
rier, and required by the nature of the 
thing carried ; e. g., to fasten securely 
the doors of stock cars, so as to resist 
the struggles of unruly animals (Smith 
v. N. H. & N. R. R. Co., sujira) to use 
incombustible materials for bedding 
(Powell v. Pennn. R. R. Co., 8 Casey 
416), to remove projecting rails or sta- 
ples, and generally to provide proper 
cars and means of locomotion : Welsh v. 
R. R. Co., supra. It has been said that 
he is held to extraordinary diligence, to 
that degree of diligence which very care- 
ful and prudent men take of their own ani- 
mals (Davidson v. Graham, 2 Ohio St. 
131), and is responsible for all losses 
arising from a neglect of that high de- 
gree of diligence ; and this is true, with 
the qualification that the precaution to be 
taken be consistent with his main duty 
of carriage. The size and number of 
railway cars is necessarily limited. This, 
in the case of freight, which can be 
closely packed, or in that of passengers, 
whose intelligence is supposed to protect 
them, and in whom concurrent negli- 
gence will exense the carrier, is usually 
not material ; but in the case of live- 
stock it is very important. Horses and 
cattle must be pot side by side into a 
stock car, must be fastened in one posi- 
tion, and must in that state be carried 



at great speed for many miles. Ex- 
perience has shown that under such 
circumstances they frequently become 
wild, break loose, kick or gore each 
other, or fall down and are unable 
to rise. It will, therefore, be ne- 
gligence in the railway company not 
to take such precautions against these 
frequent accidents as the nature of the 
cars permits. They must see that the 
cars are perfect and safely fastened, that 
the animals are securely tied, that the 
train does not turn a corner at snch 
speed as to throw them down. Having 
done so, it may nevertheless happen that 
injury will resnlt from the proper vice 
of the live-stock, and in such case the 
company will not be liable. The ques- 
tion in each case is, has the carrier 
taken the precautions required by the 
nature of the animal and consistent with 
its conveyance 1 Under this definition 
numerous cases arise most difficult of 
decision. For instance, if a new stock 
car can be introduced upon some lines, 
provided with partitions which separate 
each animal from its fellows, and there- 
by diminish the chance of injury to him 
and to them, will it be negligence in any 
railroad company not to adopt such 
cars? Again, in the case of collision, 
not the fault of the carrier, by which 
animals are so frightened that they break 
loose and are injured, is the carrier, in 
the absence of special agreement, liable ? 
Such cases are decided in England, un- 
der the Traffic Act, by the judge, in 
this country by the jnry under the direc- 
tion of the court ; but in all cases the 
test is that above indicated. 

The question frequently arises, as in 
the principal case, what effect has the 
fact that the owner or his agent accom- 
panied the stock ? This depends upon 
the degree of supervision exercised by 
him over the animals, for to that degree 
the liability of the carrier is undoubtedly 
lessened : White v. Winnesimet Co., 7 
Cush. 155. The stock may be packed 
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by the owner and cared for throughout company, the plaintiff proceeds to over- 

the journey by him. This will not ex- load them ; 0. &■ Af. R. R. v. Dunbar, 20 

cuse the company from providing a 111. 623 ; or where, the defects in the 

sufficient number of cars or from any cars being notorious or brought home to 

defects, especially latent defects, in the knowledge of the plaintiff, he never- 

their construction, or in the construction theless hires them, though- others more 

of the pens, chutes, &c, provided at their suitable were procurable: Harris v. 

stations, by means of which the animals North. Ind. Co., 20 N. Y. 232 ; Kimball 

are injured ; but it will undoubtedly meet v. R. fr B. R. R. Co., 26 Verm. 342. 
such cases as those in which, e. g., having R. S. H. 

hired a certain number of cars from the 



Supreme Court of Errors of Connecticut. 
MERIDEN BRITANNIA CO. v. CHARLES PARKER. 

A manufacturing company will be protected in the use of a certain trade-mark, 
though part of the trade-mark consists of a family name. 

Equity will restrain the use of the same name in so far as it forms a material 
part of the trade-mark, and will necessarily injure the company, even though 
another may acquire the right of that name from parties to whom it legitimately 
belongs. 

It is not every use of the name, however, that will be held to necessarily in- 
fringe the trade-mark, or that will be restrained by injunction. 

Though equity will not protect a trade -mark which deceives the public, it is not 
every erroneous impression which may be drawn from the use of a trade-mark, 
that will be sufficient to destroy its validity. 

The employment of a family name as a component part of a trade-mark is no 
fraud upon the public, though the family does not actually make the articles 
hearing the name, provided they are the result of their skill and experience. 

The complainant, a company engaged in manufacturing plated forks and spoons, 
acquired the right to the use of the trade-mark — "1847 Rogers Bros. A. 1." — 
subsequently the respondent by an arrangement with three brothers named Rogers, 
manufactured plated spoons marked "C. Rogers Bros. A. 1.," Held, that this 
was an infringment of complainant's trade-mark, and that the use of the term 
" Rogers Bros." should be restrained. 

This was a petition for an injunction to restrain the respondent 
from the use of a certain trade-mark. The case was tried by Pabk, 
J., who found the facts, and the Superior Court reserved the cause 
for the advice of this court. 

H. B. Harrison and 0. H. Piatt, for petitioners. 

C. R. Ingersoll, D. It. Wright and It. Hicks, for respondent. 

The opinion of the court was delivered by 

Carpentek, J. — The report of the committee contains an 



